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MENTAL HEALTH AMENDMENT (PSYCHIATRISTS) BILL 2012 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON LJILJANNA RAVLICH (East Metropolitan) [5.10 pm]: I rise to support the second reading of the 
Mental Health Amendment (Psychiatrists) Bill 2012. In doing so, I want to say that in the nearly 16 years that I 
have been in this place I have never dealt with a piece of legislation that resembles anything like what we have 
before us today. There is no doubt that there has been a great deal of incompetence and oversight in relation to 
the history of the bill before the house.  
The Mental Health Act is primarily concerned with the psychiatric treatment of people who, as a result of their 
mental illness, are unable to make competent or reasonable decisions about their treatment and care. One of the 
election commitments of the current government in the mental health portfolio was that there would be a rewrite 
of the Mental Health Act 1996. Everybody in the mental health sector has waited for a long time to see that 
legislation come to this place. We realistically expected that it would. In fact, time and again the minister 
reassured us that the mental health legislation would become a reality. The fact is that at best what we have had 
from this minister is a situation in which the legislation, which I am told is still one that divides the sector, will 
be introduced into either this place or the other place, but it will not be debated, will not be progressed and of 
course will not be proclaimed. All that effort really will not produce anything productive in this term of 
government. We have a situation whereby that legislation was going to be used as a foil to correct what can only 
be deemed to be an act of absolute neglect of duty when we look at the history of this and consider how it is that 
we have a Mental Health Amendment (Psychiatrists) Bill 2012 before us and how it came to pass that 
27 psychiatrists from overseas have been working in the mental health system for more than two years ultra vires 
the act. For more than two years they have been operating outside the Mental Health Act. 

Question time was very interesting today and yesterday because, following my questioning in relation to who are 
these psychiatrists, where are they working and how all this mess came to be, the minister provided information 
to the media that she was advised only six months ago that in fact there were 27 overseas-trained psychiatrists 
working in the state who were performing a range of functions that they should not have been performing on 
account of the fact that they were not specialist psychiatrists. The minister went out and made it public that this 
had been going on for six months. The reason that it was picked up was that the minister was advised by none 
other than the State Solicitor’s Office that these psychiatrists were working beyond their scope, as they were not 
specialist psychiatrists and were not on the register held by the Medical Board of Australia. They, therefore, as a 
result of a national law change on 18 October 2010, were in fact acting outside the Mental Health Act. The 
minister found that out six months ago. 
It is fair to ask the question of the Attorney General: when did he provide that advice? I personally find it 
absolutely breathtaking that a minister of the Crown who has now been a minister for four years and who goes 
to — 
Hon Helen Morton interjected.  
Hon LJILJANNA RAVLICH: Two and a half; my mistake. 
Hon Helen Morton: Less than two. 
Hon LJILJANNA RAVLICH: All right; less than two. I find it incredible that the minister responsible for the 
Mental Health Act 1996 would not have known that a national law was being proposed that would impact on the 
definition of a “psychiatrist” and make changes to the state law. I find that incredible. However, I have in the 
past raised my concerns about — 
Hon Simon O’Brien interjected.  

Hon LJILJANNA RAVLICH: Hon Simon O’Brien can make this as easy or as hard as he likes, but I will tell 
him what: he is not helping his colleague. 
The issue here is that the minister should have known of these changes. If it was picked up by the State 
Solicitor’s Office, the question is: when was it picked up by the State Solicitor’s Office? And why was it picked 
up by the State Solicitor’s Office rather than the minister herself? The Attorney General is quite right. We have 
had a couple of Attorney Generals. He is quite right; it is not his act. He is not responsible. 
Hon Adele Farina interjected.  
Hon LJILJANNA RAVLICH: I am sorry; the Attorney General. The Attorney General is not responsible for 
that act. The Minister for Mental Health, though, is responsible for that act. However, given that the Attorney 
General’s office provided the minister with the advice that the functions being performed by this group of 
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psychiatrists were ultra vires the act, I think it is fair enough to ask the question of the Attorney General: when 
was that advice given to the Minister for Mental Health? 

Having said all of that, I think it is even more complex. When we throw into the mix the fact that the amendment 
was by way of an amendment to the Health Practitioner Regulation National Law (WA) Act 2010, it raises the 
questions: Was it the Minister for Health who went to the national conference of health ministers? And was it the 
Minister for Health who was informed about the law change? Was it the Minister for Health who did not convey 
to the Minister for Mental Health information in relation to these changes? Is he really the person who has 
dropped the Minister for Mental Health into this mess? Or is it a combination of all three? Do we have 
dysfunction in all three portfolio areas? It is highly likely that that is the case. However, I have to say it is indeed 
a very poor reflection on those three ministers, especially the Minister for Mental Health but also the Minister for 
Health, because I know through the work that I do that it is very difficult to work out who is responsible for 
what. It is an ongoing issue between the health and mental health portfolios. The lines are blurred; they are not 
clear. Information is not passed on and so forth. This really was a problem in the making right from the start. Of 
course, I wonder: if this is what has happened with this issue, how many other issues are being impacted on 
because of the lack of clarity, the overlap, the lack of communication and so on between the roles and 
responsibilities of the Minister for Health and the Minister for Mental Health? What we have ended up with is 
totally unacceptable in that people have been treated by overseas-trained psychiatrists who have been working as 
specialist psychiatrists. They have been performing certain functions. I know that there are no amendments on 
the supplementary notice paper, but we will go into committee because we need to get some answers from the 
minister. 

Hon Helen Morton: If you ask me the questions, I’ll see whether I can answer them. 

Hon LJILJANNA RAVLICH: No; I will not play the minister’s game. She can take it from me that the one 
thing she can be assured of is that I will not play her game. 

Hon Helen Morton: I don’t know what your game is. 

Hon LJILJANNA RAVLICH: The minister will sit there —  

Hon Liz Behjat: You’re not addressing her directly, are you? 

Hon LJILJANNA RAVLICH: No, I am not. 

The DEPUTY PRESIDENT: Members! 

Hon LJILJANNA RAVLICH: The minister will sit there and I will ask her questions, because those questions 
need to be asked, and she will answer them. Even if it takes all night, I will make sure that we stay and complete 
this legislation and that it makes it to the other place. All the questions about this bill need to be answered. 

This group of 27 psychiatrists have been performing functions that they should not have been performing. It is as 
simple as that. At its very basic level, this bill aims to authorise those acts and omissions by these 27 
psychiatrists. It aims to provide in a legal sense that everything they have done and have not done clinically will 
all be wiped clean. 

Hon Helen Morton: It’s not negligence. 

Hon LJILJANNA RAVLICH: It is not negligence, but when a bill authorises all acts and omissions performed 
by a medical practitioner—in this case, a psychiatrist—it does not leave much for people to take legal action on. 
If I am wrong, the minister can explain it when we go into committee on this bill. To my way of thinking, it is 
very serious that this has been going on. There might have been a gap when this went on for a month. There 
might have been a gap when, for whatever reason, it went on for two months. But when this situation went on for 
over two years — 

Hon Simon O’Brien: Were you aware of it over those two years? 

Hon LJILJANNA RAVLICH: It is not my job to be aware of it. I am not a minister of the Crown; I am the 
opposition spokesperson. 

Hon Simon O’Brien: Who was aware of it? 

Hon Adele Farina interjected. 

Hon LJILJANNA RAVLICH: I think it is really important that the minister make public exactly what types of 
acts and omissions might have been made. 
Hon Helen Morton: All of them. 
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Hon LJILJANNA RAVLICH: The minister might give us some examples of what they are. “All of them” is 
pretty broad. If the minister wants this bill to be progressed, she needs to explain it to us. I stood in this place and 
made comments. I asked the minister whether these acts included making voluntary patients involuntary. 

Hon Helen Morton: You know that because you were told that at the briefing. 

Hon LJILJANNA RAVLICH: No. In view of the fact that there are consequential amendments to the Poisons 
Regulations 1965, I asked the minister whether that means that this class of psychiatrists who are on conditional 
or restricted practice have been authorising or administering certain types of drugs, and she just sat there. I gave 
an adjournment speech on this issue and there were 10 minutes to go and no-one else stood in this place to get 
the call; the honourable member just sat there. 
Hon Liz Behjat: But members’ statements is not question time. 

Hon LJILJANNA RAVLICH: Given that the minister has created this mess through her incompetence, I would 
have thought that she might have taken the opportunity to stand during the adjournment debate and correct the 
record and say, “You’ve got this wrong” or “No, it’s not like that.” But, no, she just sat there. I posed those 
questions. I was seeking assurances from the minister that perhaps I had got it wrong and perhaps it was not as 
bad as it appeared. But, quite clearly, those assurances never came. 

It is hard to believe that this has occurred, but it has. Nothing that I have heard so far has explained to me why it 
has taken more than two years to correct this anomaly. The only excuse is that the minister thought that she 
might bury this mess in the Mental Health Amendment (Psychiatrists) Bill, because a rewrite of the Mental 
Health Act 1996 would have been substantial. The minister was going to bury this problem somewhere in the 
bill, get the bill through in the last few days of the session and no-one would be any the wiser. 
Hon Helen Morton: It was never going to happen and you know that. I told you that wasn’t going to happen. 

Hon LJILJANNA RAVLICH: Of course, given the ongoing incompetence demonstrated by this minister, there 
is no rewrite of the Mental Health Act. This could not be buried. She hit the panic button. She knew that 
something had to be done. 

Hon Adele Farina: It’s in the explanatory memorandum. 

Hon LJILJANNA RAVLICH: I know. The minister knew that this had to be rectified. It is extraordinary that 
this has been going on for two years. It certainly would have put patients at risk. 

Hon Helen Morton: No, it didn’t. 

Hon LJILJANNA RAVLICH: The minister can explain to me how it did not. I do not think that psychiatrists 
operating outside the legal framework is in the best interests of psychiatrists. I do not think that patients being 
treated by psychiatrists acting beyond their authority and performing certain acts that they have no legal right to 
perform on individuals is in the best interests of individuals. Psychiatrists cannot just go and make voluntary 
patients involuntary if they do not have a legal authority to do that. Clearly, that was the case in which the state 
found itself.  

We know that for a long time we have had a chronic shortage of psychiatrists across Western Australia. It is not 
surprising that we have had to go overseas to find psychiatrists. However, there is a broader question here about 
the need to train psychiatrists locally. There are also issues with making sure that the quality of the training 
received by overseas-trained psychiatrists is such that there is some comparative standard between them and 
those who are trained locally. I know that my colleague Hon Linda Savage wants to make some comments on 
that, so I will not go into that area, but certainly it is a major issue. I and, I am sure, many others have heard 
stories of the need to make sure that overseas-trained psychiatrists have an understanding of some of the nuances 
of our language and that they are appropriately culturally inducted in some way to make sure that they can better 
understand the needs of Western Australian mental health patients. It is of concern to me that sometimes that is 
not achieved. A lack of understanding can have fairly serious consequences. Therefore, the whole question of 
training psychiatrists is a very, very important issue.  

I accept that if we do not have locally trained psychiatrists and we have to go overseas to get psychiatrists, that is 
fine; we go overseas. I do not have a problem with that. This does not happen only in the field of psychiatry. I 
am sure that we have doctors who have also been trained overseas, just as we have people in the building trades 
who have been trained overseas. That is just a fact of life. In a global economy, that is even more so a fact of life. 
Having said that, it is important that the standards are comparative and it is important that overseas-trained 
psychiatrists understand their legal rights, their legal obligations and so on and so forth. These are very, very 
important issues. I know that Hon Linda Savage will canvass some issues along those lines.  
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My real concern is that this practice has gone on for too long; psychiatrists have been operating outside the legal 
framework and performing certain acts and omissions that they should not have been performing. When the 
minister says it covers the full gamut, it is important to put that on the public record. I say that because I note that 
the bill amends the Hospitals and Health Services (Day Hospital Facility) Determination (No. 2) 2005. I am 
wondering what that means in practical terms and whether this covers electroconvulsive therapy. Perhaps we 
will go through that when we go into committee. When the minister says it covers the whole lot, I assume it also 
covers, for example, giving ECT treatment to mental health patients.  
Hon Helen Morton: Keep going.  

Hon LJILJANNA RAVLICH: Yes, all right. Hopefully, the minister will be able to clarify that when we get 
into committee.  

I just want to refer quickly to a comment that the minister made to the Fremantle Herald in an article titled 
“Foreign doctors in legal mire: Morton scrambles to correct ‘oversight’ of illegal prescriptions and detention”.  

Hon Helen Morton: Your favourite paper.  

Hon LJILJANNA RAVLICH: It is one of my favourite papers; the minister is quite right. I do like this paper. I 
think it is a very, very good paper.  

Hon Sue Ellery: Which paper are you talking about?  
Hon LJILJANNA RAVLICH: The Fremantle Herald.  

Hon Sue Ellery: It is one of the most well-read local newspapers.  

Hon LJILJANNA RAVLICH: It is very, very well read. The article in the Fremantle Herald of Saturday, 3 
November 2012, reads — 

Ms Morton confirms the state solicitor’s office has advised that overseas-qualified psychiatrists have 
not been properly registered, which means they have no power to detain involuntary patients nor 
supervise them on community treatment orders. She concedes this leaves them exposed as individuals 
to accusations of assault or deprivation of liberty.  

An interesting question would be: how many patients were advised that they were being treated by overseas-
trained psychiatrists who were working beyond their scope? I think that that is a very interesting question. We 
will ask a number of questions as we seek information from the minister.  
I asked the minister for information on the 27 psychiatrists and from which countries they came. During the 
briefing I also sought from the minister’s office information on other related matters regarding the Chief 
Psychiatrist and where these psychiatrists were being employed. Whilst I have been given — 

Hon Helen Morton: Did you ask me on notice or without notice about which countries?  

Hon LJILJANNA RAVLICH: I think I put a question on notice, but I think we certainly asked from which 
countries they came when we had the briefing with the minister’s representatives, which the minister did not 
attend.  
Hon Helen Morton: That was a question without notice. You have not asked it yet.  

Hon LJILJANNA RAVLICH: Yes, but I also asked that question when the minister’s advisers gave me and 
Martin Whitely the briefing. I asked whether we could have the information on where they came from and where 
they work. The minister’s office provided me with a briefing note about three minutes before the end of question 
time today and I have managed to pull that off. It provides some information, but it certainly does not provide 
information on the countries from which the overseas psychiatrists came. It is important to put on the public 
record the areas of employment of the 27 psychiatrists in question. There are 12 working in the area of child and 
adolescent mental health. In the North Metropolitan Area Health Service, there are three; in the South 
Metropolitan Area Health Service, there are six; in WA child health services, there are six. I asked the question: 
are any of these psychiatrists employed by Fremantle Hospital involved in the treatment of MC? Apparently one 
qualified psychiatrist is working in Fremantle Hospital. If the minister could provide us with the information on 
the countries where those psychiatrists were trained, that would perhaps give us some idea of the types of 
training they may well have.  

I assume there is a difference between conditional and restricted practice psychiatrists, and we need clarity on 
whether some will be conditional and some will be restricted, or whether they are all on restricted and 
conditional. I would like some information in relation to that.  
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I have a number of questions I need clarification on. This is a very, very serious issue, and it is very, very 
disappointing that the government sat on this issue for so long and failed to act. I think it reflects very, very 
badly on the Minister for Mental Health that she has allowed this to occur. I think it is a really, really serious 
matter—really, really serious—and unfortunately the sort of responses I have been getting from the minister are 
that it is not that serious after all because, at the end of the day, these psychiatrists are out there and they will be 
working in any event. But I think, really, when we are talking about people working outside of the act for more 
than two years and no action being taken in respect of that, it is beholden on the minister, when she stands to 
respond, to explain exactly how it came to be that the minister found herself in the situation of either choosing 
not to do anything for that length of time or there being other people who failed to provide her with guidance or 
assistance to put in place remedial action in respect of correcting this oversight. This is a very serious issue and 
certainly our support will be contingent on eliciting responses from the minister.  

HON LINDA SAVAGE (East Metropolitan) [5.42 pm]: I would like to make a few comments in regard to the 
Mental Health Amendment (Psychiatrists) Bill 2012.  

Firstly, the legislation passed in 2010, which brought Western Australia into the uniform scheme, was actually 
one of the first pieces of legislation that I dealt with after I became a member of Parliament. 

Hon Helen Morton: So you missed it, too, did you? 

Hon LINDA SAVAGE: Pardon? 

Hon Helen Morton: You missed it, too, did you? 

Hon LINDA SAVAGE: No, I did not; I saw it, and I reported as a committee member on it.  

I am aware of how important registration is for not only overseas doctors or people in any profession, but also 
people who are locally trained.  

Hon Helen Morton: Can I just ask a question? Did you say it came to your attention in committee? 

Hon LINDA SAVAGE: No; that I was on a committee that looked at it, but that it was one of the first pieces — 

Hon Helen Morton: So it did go to the Standing Committee on Uniform Legislation and Statutes Review? 

Hon LINDA SAVAGE: The uniform legislation committee. 

Hon Helen Morton: And they didn’t pick it up either!  

Hon LINDA SAVAGE: Pardon? 

Hon Helen Morton: And they didn’t pick it up either! 

Hon Simon O’Brien: It’s outrageous! Who was the chairman of that committee? 

Hon LINDA SAVAGE: Well, it was the first bill that came to us, and I would have to get the report because I 
am not quite sure how that change would have been identified to us in the bill.  
Let me just start again and say that it was one of the first pieces of legislation I was involved in. The point I was 
trying to make is that registration is very important for people who are trained overseas or locally. Registration is 
essential for a number of reasons, but it is particularly so in this case because of the capacity to bill, prescribe 
and carry out certain functions. That is why when I saw the report in the Fremantle Herald that was referred to 
by Hon Ljiljanna Ravlich, I noticed the minister’s comment that — 

… even if the bill is passed — 

That is the bill we are discussing now — 

she concedes patients retain the right to, “take action for any alleged clinical failure on or after 18 
October 2010 … 

The issue of liability and what registration allows someone to do and whether they are competent to do it—I note 
that the second reading speech states that the Royal Australian and New Zealand College of Psychiatrists has 
indicated that it thinks these doctors were competent—raises another very particular issue, particularly for state-
employed psychiatrists, because that liability, of course, is the liability of the taxpayer. So when I saw that and 
read into it and found that this had been picked up some months ago, even though I would be able to accept that 
it had been clearly inadvertently not picked up or it was not clear or that there was no motive for it not being 
picked up, it is now quite some months since that occurred. Given the capacity for potential action, as the 
minister mentioned, and given that it had been known about for that amount of time, I would have thought it 
would have resulted in some considerable urgency in seeking any necessary amendment. In fact, if someone 
brought an action, as the minister conceded could happen, I would have thought that that action may be 
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somewhat strengthened by the fact that the department has known for many months now that it should have 
acted. That is something I would like to hear the minister explain. The fact that it has been known about and 
urgent action has not been taken—even if it was originally inadvertently overlooked, and given, as the minister 
has conceded, the potential for action—raises some serious concerns.  
When I saw the bill I asked a question without notice, the first part of which was about the culturally and 
linguistically diverse training for psychiatrists; there were other parts about overseas-qualified psychiatrists. The 
first part of that question was — 

What culturally and linguistically diverse training do psychiatrists who are employed in authorised 
hospitals in Western Australia receive? 

And I must say that the answer I received did not shed much light on what I was asking in the question. The 
answer was — 

All mental health employees of the Department of Health, including psychiatrists, have mandatory 
multicultural training, which is delivered under the leadership of the area mental health multicultural 
coordinator. 

I had asked what sort of training they had and I would have liked to have had an answer to that. I am aware that 
we have a large number of overseas-trained doctors in this country; they are very important for the operation of 
our public health system. I would like to read to members from an article in the Medical Journal of Australia of 
15 October 2012—so very recently; I noticed the article, and when this bill came up it reminded me of the 
article. The article reads — 

Australia has a shortage of doctors, particularly in rural areas. Like many other developed countries 
with this problem, its policy response has involved heavy reliance on the immigration of doctors whose 
primary medical qualification is from another country. Numbers of international medical graduates 
(IMGs) have grown to nearly 25% of doctors in Australia. The United States, United Kingdom, 
Switzerland, New Zealand, Sweden, Canada and Ireland have similar or larger proportions of IMGs in 
their medical workforces … 

So these doctors do not provide a small amount of health services, they provide a very substantial part, especially 
for people in rural Western Australia, where probably the greatest number of overseas-trained doctors initially 
go. The article is titled “Risks of complaints and adverse disciplinary findings against international medical 
graduates in Victoria and Western Australia” and was in the Medical Journal of Australia on 15 October 2012. 
The article is worth reading because it is based on the research into the complaints made to the medical boards of 
those two states. Although the findings are not the only way, they are a useful marker to try to capture both 
objective and subjective dimensions of patient care experiences. Unlike most outcomes, outcome-based quality 
measures can be generally examined at a whole-of-population level. The article reads — 

Overall, IMGs are more likely than Australian-trained doctors to attract complaints to medical boards 
and adverse disciplinary findings, but the risks differ markedly by country of training. 

The risks of an adverse disciplinary finding or a complaint differed depending on the country in which the 
person was trained. The article makes it very clear that it is not about the country the person came from, although 
more doctors from certain countries were subject to complaints and adverse disciplinary findings than others. It 
was not about the country or the race of the person; it was about the type of training the person had received. 
Clearly, training is different in different countries. If members read the article, they will see that is because we 
obviously have a certain type of training and a person who arrives from overseas is trained differently. 
Obviously, there will be differences in the type of training the person has had. We need and want those excellent 
doctors to take on additional training to enable them to best integrate into Australia. 

That is why I asked questions about training. We need internationally trained doctors and have an obligation 
when they come here to do everything we can to ensure that we provide the necessary training so that their 
qualifications can be built on or supplemented or they get English language training or other training to make 
them fully a part of our medical system. We need them not only to make up the sheer numbers, but also because 
we are a multicultural country and we need many people from many other places in the world to come here and 
provide services. That is why when I asked those questions, I was hoping to get from the minister more 
information about what training we provide for overseas-qualified doctors. We are looking specifically at 
overseas-qualified psychiatrists. The point has been made that that is one area of particular need. 
It is concerning if there are any issues to do with care, but the minister said in the second reading speech that the 
overseas-trained psychiatrists have been judged to be competent. It is also a concern for these overseas-trained 
psychiatrists that they have found themselves in this position, which is that their registration was not correct and 
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they have not been complying with the requirements. I again make the point that it has been some months since 
this matter became apparent. Whether or not someone else should have picked it up, it is clearly something that 
is within the minister’s responsibility. Having been brought to the attention of the minister in April—I stand to 
be corrected on that — 
Hon Helen Morton: That’s correct. 

Hon LINDA SAVAGE: The question must be asked: why has this legislation been introduced in the third last 
week of the parliamentary sitting? Having had a quick look at the bill, it does not appear to be so complex that it 
could not have been dealt with sooner. We will go into committee, so other issues can be raised as we go. 

The minister said in her second reading speech — 
Part 3 of the bill amends the definition of psychiatrist in the Hospitals and Health Services (Day 
Hospital Facility) Determination (No. 2) 2005 and in the Poisons Regulations 1965. Although it is not 
usual practice to amend subsidiary legislation by act, parliamentary counsel has agreed that an 
exception to the usual practice is warranted to ensure that any problems caused by the current definition 
of psychiatrist in both these instruments are rectified as soon as possible so that psychiatrists can have 
confidence to act going into the future. 

I would be interested to hear an explanation about why parliamentary counsel has done that and why they would 
be involved in this process to that extent. I say that to illustrate that the bill is worded so that an exception has 
been agreed to—it is an exception—and that it was needed to ensure that any problems caused are rectified as 
soon as possible so that psychiatrists can have the confidence to act in the future. It is now months later. Why did 
we not deal with this much earlier? As I said, my comments have focused mostly on the uncertainty and 
difficulty that psychiatrists have been put in by not being adequately registered. The minister was quoted in a 
newspaper article referring to the potential liability for the state, which, as I said, could be exacerbated by the 
fact that the government has known about this for several months but has chosen not to move this legislation 
along as quickly as possible, notwithstanding what was said in the second reading speech about the need to 
rectify the matter as soon as possible. 

HON ADELE FARINA (South West) [5.57 pm]: I am pleased to speak on the Mental Health Amendment 
(Psychiatrists) Bill 2012 and I reiterate the concerns expressed by Hon Ljiljanna Ravlich. We have been told 
that, since 18 October 2010, 25 overseas-qualified psychiatrists have been practising in this state who do not 
have the legal protections to undertake a lot of the activities they have been undertaking as psychiatrists. This has 
been brought about by the introduction of the Health Practitioner Regulation National Law (WA) Act and a 
difficulty with the definition of “psychiatrist” in the Mental Health Act. I find it extraordinary that we could get 
to this position because one would think that the preparation work that was done by the department and 
departmental officers in the lead-up to the introduction of the Health Practitioner Regulation National Law (WA) 
Act would have identified what those issues were and where there were gaps, and made sure that those gaps 
were plugged. We would expect that sort of groundwork to be done. Time and again we find in uniform 
legislation that the executive of the state signs a uniform scheme and agrees to introduce legislation as part of 
that scheme by a certain date. Very frequently, those dates are unrealistically short and, as a result, things are 
rushed. It is when there is a rush to comply with those dates that errors such as this occur. I think this highlights 
one of the concerns that the Standing Committee on Uniform Legislation and Statutes Review has raised time 
and again about those types of deadlines that are committed to that create problems with doing the thorough 
work that is required up-front to make sure that what we are passing is good law that covers all the bases.  

Sitting suspended from 6.00 to 7.30 pm 
Hon ADELE FARINA: Before the dinner break I was making the point that the harm we are trying to fix with 
this bill should have been known and picked up before the passage of the Health Practitioner Regulation 
National Law (WA) Bill 2010, which is now an act. The situation we are dealing with perfectly illustrates the 
concern frequently expressed by the Standing Committee on Uniform Legislation and Statutes Review about the 
executive entering into uniform schemes that set unrealistic time frames for the passage of commonwealth and 
state laws to implement the scheme. These unrealistic time frames mean there is no time for double-checking 
that all the bases have been covered in the bill and that the Parliament is passing a good law. In this instance, the 
committee expressed a number of concerns about the Health Practitioner Regulation National Law (WA) Bill, 
including that the rush to meet the unrealistic compliance date meant we were dealing with a skeletal bill and 
that all the meat or the detail was to be sorted at a later date and was not actually contained in the text of the bill, 
and that instructing officers appearing before the committee as witnesses were not sufficiently across the bill or 
the detail about how the scheme worked to adequately answer questions posed by the committee. In fact, if I 
remember correctly—I am pretty sure I am right—in this instance, the Minister for Health arranged for a wise 
instructing officer from the eastern states to come across to give evidence to the committee to answer the 
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committee’s questions because he had more understanding of the national scheme and the national legal 
framework. The evidence we heard from that officer was that a term in the scheme that said that any amendment 
requiring unanimous agreement of the ministers did not actually mean that all the ministers had to agree. When 
we hear evidence of that nature, we know we are in trouble and there are bound to be problems with the bill. 
That is the sort of evidence that the committee heard about this bill, and that was the quality of some of the 
witnesses who were brought before the committee to give evidence in support of the bill.  

It is also important to note that at this time the committee had only 30 days in which to understand a very 
complex bill and report to Parliament. This is a difficult task at the best of times, but it was made even more 
difficult when we were dealing with skeletal legislation and witnesses who were not across the bill and on whom 
we could not rely, and we were dealing with more than one inquiry at the time. Nonetheless, the Standing 
Committee on Uniform Legislation and Statutes Review was thorough, as it always is. I refer members to the 
fifty-second report of the Standing Committee on Uniform Legislation and Statutes Review, “Report on the 
Health Practitioner Regulation National Law (WA) Bill 2010”. I draw members’ attention to paragraph 1.26 in 
which the committee states — 

The Committee acknowledges that the problems it experienced in accessing information were in part 
due to the nature of the National Scheme itself and the level of uncertainty that surrounds its operation. 
The Bill contains only the skeletal legislative framework. Significant detail is left to be determined 
administratively by the wide functions and discretion the National Law provides to the Ministerial 
Council and the National Boards. In the rush to commence the National Scheme, significant detail is yet 
to be determined. The Committee accepts that on occasions the Department of Health was therefore 
unable to answer some questions. However, the Committee also felt at times that the Department of 
Health and AHPRA’s approach to the Committee was patronising. The implication was that the 
Ministerial Council had already made the decisions about the National Scheme and the Committee 
should just get on and rubber stamp its approval. 

Paragraph 1.27 states — 
There is an increasing trend for the Executive to approve national schemes which provide only a 
skeletal legislative framework, with much of the detail to be determined administratively with little or 
no opportunity for scrutiny by the Parliament of Western Australia. State Ministers and departments 
need to justify to the Committee and ultimately Parliament why such a national scheme is necessary and 
why it is in the best interests of the Western Australian public to enact the legislation implementing or 
giving effect to the national scheme. 

I think the committee expressed its concerns very clearly in the report. So it is not a case of the committee 
overlooking anything; that information simply was not available to the committee. 

I also draw members’ attention to paragraph 2.4 of the report. It is part of chapter 2 of the report, in which the 
committee looked at the objectives of the scheme. The committee quotes from the Minister for Health’s 
comments in the second reading speech. It states —  

One objective of the national law is to protect the public … The national law seeks to deliver real 
improvements to the quality and safety of Australia’s health care system … 
The national law contains measures designed to protect both the public and practitioners and to 
facilitate greater workforce flexibility and mobility. The regulatory framework provides support for 
standards of excellence in the delivery of services in the WA healthcare system. 

I think we all know now that this has not come to pass and that the minister was being overly optimistic in his 
assessment of what was going to be brought about as a result of the national law. The national law has not 
protected the public and the practitioners, and it has not delivered improvements to the quality and safety of 
Australia’s healthcare system—at least none that we have seen to date. The point that I have been making is that 
the harm that we are trying to fix with this bill should have been known before the national law was passed and 
the problem should have been avoided. If it was not known then, it should have been known at the time that the 
detail missing from the skeletal bill was being sorted and it should have been avoided then. How 25 overseas-
qualified psychiatrists have managed to work in Western Australia and across Australia since 18 October 2010 
without registration raises very serious concerns about the effectiveness of the national registration scheme. I am 
very concerned about what other irregularities and unlawful activity have been undertaken due to deficiencies in 
the national registration law. Not having identified this problem before passage of the national law bill or after, 
when the registration details were agreed, is of serious concern. This is compounded by the fact that since this 
problem was revealed, the government has been tardy in rectifying the problem and bringing a bill before the 
Parliament. 
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As for those members who heckled Hon Ljiljanna Ravlich when she referred to the intent of the minister to 
sneak this fix in as part of the Mental Health Amendment (Psychiatrists) Bill, I suggest that they read the second 
reading speech in which it is clearly laid out. The second reading speech also tells us that both Tasmania and 
Queensland have made legislative amendments to address this problem. I would like to hear from the minister 
when the Tasmanian and Queensland amendment bills were passed by those respective Parliaments. 

This bill seeks to provide legal protection to the 25 overseas-qualified psychiatrists who have been practising in 
this state without registration. I can understand why the state and those 25 psychiatrists want this bill passed, and 
they want it passed quickly. What we must also understand is that by providing this legal protection to the 25 
overseas-qualified psychiatrists, we are removing the right of the people they have treated to sue them on the 
basis that these psychiatrists have acted beyond their lawful authority. Although the right to sue for negligence 
remains, the right to sue on the basis that these 25 psychiatrists have acted beyond their lawful authority will be 
lost. The decision to waive or to remove a legal right should not be taken lightly. We need to understand what 
activity has been engaged in and what rights may have been violated, and weigh this up against providing the 
25 psychiatrists with legal protection. Before I can make this decision, I require the following information from 
the minister — 

(1) In relation to each of the 25 psychiatrists, when were they employed by the Department of 
Health; was it before or after 18 October 2010? 

(2) How is it that the Department of Health employed psychiatrists who were not registered to 
practise, and that this occurred over two years? 

(3) What process is employed by the Department of Health to check that medical practitioners 
employed by the Department of Health are registered to practise? 

(4) What qualifications are needed for the 25 psychiatrists to gain registration in Australia; and 
will the minister verify that each of the 25 are sufficiently qualified to be registered and that 
they have the prerequisite qualifications to practise? 

(5) In relation to each of the 25 psychiatrists, how many people have they treated since 18 October 
2010; and what treatment have they authorised? 

(6) How many people have been admitted as involuntary patients, had electric shock treatment or 
other invasive forms of treatment authorised by the 25 psychiatrists; and what other acts have 
been performed by these psychiatrists that they were not legally authorised to do? 

(7) Have any complaints been lodged against any of the 25 psychiatrists; and, if yes, will the 
minister provide the details? 

(8) Has legal action been commenced against any of the 25 psychiatrists; and, if yes, will the 
minister provide details? 

(9) When did the minister receive the legal advice from the State Solicitor’s Office referred to in 
the second reading speech? 

(10) How many people on community treatment orders are currently being supervised by the 
25 psychiatrists? 

(11) How many of the 25 psychiatrists hold country positions, and where in country WA are they 
located? 

In relation to clause 5, proposed section 216, I would like the minister to explain why retrospectivity is necessary 
and why this protection cannot simply apply from today forward. Retrospectivity is not something that should be 
approved lightly by a Parliament, especially when it impacts on people’s rights. 
I note that part 3 of the bill seeks to amend the definition of “psychiatrist” in the Poisons Regulations 1965. This 
is not just an unusual practice, as it is described in the second reading speech; it is an extraordinary practice. I 
would like the minister to explain why this Parliament should entertain this amendment when it is just as easy or 
easy enough to go through the standard process for making regulations, and particularly as the regulations are 
effective immediately upon gazettal. It is not as though it is a long process to be gone through. I also note a 
statement in the second reading speech, which reads — 

Provision is included to ensure the power to amend or repeal the definition of psychiatrist in the 
Hospitals and Health Services (Day Hospital Facility) Determination (No. 2) 2005 and the Poisons 
Regulations 1965 is not limited to amendment or repeal by an act. 

I ask the minister to clarify its intent and to explain why it is necessary. 
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I conclude by reiterating that the fact this situation has occurred should be of concern to all members. Also, what 
we have been asked to do in passing this bill will remove the legal rights of people of this state and should not be 
taken lightly. 

HON ALISON XAMON (East Metropolitan) [7.43 pm]: I rise on behalf of the Greens (WA) to indicate that 
we will be giving our support to this Mental Health Amendment Bill 2012 and that we recognise that it is 
probably a good idea that this bill be passed expeditiously.  

Effectively, the Mental Health Amendment (Psychiatrists) Bill 2012 fixes a stuff-up that resulted from the 
passage of the Health Practitioner Regulation National Law (WA) Act 2010. As part of the passing of that 
legislation, the original definition of “psychiatrist” in the Mental Health Act was amended by the health 
practitioner national law, which came into operation on 18 October 2010—more than two years ago. The current 
definition as introduced reads — 

psychiatrist means a person whose name is contained in the register of specialist psychiatrists kept by 
the Medical Board of Australia under the Health Practitioner Regulation National Law (Western 
Australia) section 223; 

What that definition does not provide for is the recognition of overseas-qualified psychiatrists who hold limited 
registration to practice in Western Australia, as they are not eligible to be included in the register of specialist 
psychiatrists kept by the Medical Board of Australia. There seems to be some confusion over the number, but at 
the very least I think we can say that WA currently employs more than 25 overseas-qualified psychiatrists who 
are affected by this provision. The problem is that as their names are not in the register of specialist psychiatrists 
kept by the Medical Board of Australia, they cannot carry out the functions of a psychiatrist under the Mental 
Health Act. 

I know there are some very good overseas-trained psychiatrists, and I recognise that their expertise certainly 
enhances the WA mental health system. As I understand it, the concern is not that they should not be practising 
in WA, but that there is currently no legislative provision that enables them to perform functions under the 
Mental Health Act. Clause 4 of this bill amends the definition of “psychiatrist” in the Mental Health Act 1996 to 
address that issue. The proposed new definition to be inserted states — 

psychiatrist means a medical practitioner — 

(a) who is a fellow of the Royal Australian and New Zealand College of Psychiatrists; or 

(b) who holds specialist registration under the Health Practitioner Regulation National 
Law (Western Australia) in the specialty of psychiatry; or 

(c) who holds limited registration under the Health Practitioner Regulation National Law 
(Western Australia) that enables the medical practitioner to practice in the specialty of 
psychiatry; 

Clause 5 inserts proposed new section 216, which validates certain acts or omissions made by a psychiatrist 
under the Mental Health Act on or after 18 October 2010. Ordinarily, the Greens (WA) are not really happy to 
support retrospective legislation. Retrospective legislation generally goes against the first principle of the rule of 
law, which is that laws are clear, publicised, stable and fair, and that in order to abide by the law people must 
know what it is; changing the law after the fact obviously makes that impossible. That being said, the Greens 
have agreed that the retrospectivity clause in this bill is required because of the stuff-up this bill intends to fix. 
We recognise that retrospectivity legitimises the official medical role of the psychiatrists in question since the 
health practitioner regulation national law came into operation. Importantly, we recognise that it will not deprive 
patients of their legal right to take action for any alleged clinical failure or negligence on or after 
18 October 2010. I suppose what we are recognising here is that even though we are changing the law, we are 
changing it to what it was always meant to be and what people reasonably understood they were operating under. 
It is on that basis that we are prepared to recognise that retrospectivity is probably useful. This oversight has 
raised concerns by some within the community with loved ones who have received treatment by a psychiatrist 
under this act. They believe that it has created a level of uncertainty that has really added to the stresses that are 
already associated with their experiences of having a loved one who is involuntarily detained under the Mental 
Health Act. It is very disappointing that this has happened.  

Clauses 6 and 7 of the bill amend the definition of “psychiatrist” in the Hospitals and Health Services (Day 
Hospital Facility) Determination (No. 2) 2005 and the Poisons Regulations 1965 so that the term has the same 
meaning as in the existing Mental Health Act. It is not usual to amend subsidiary legislation by an act; however, 
I note the minister said in the second reading speech — 
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… exception to the usual practice is warranted to ensure that any problems caused by the current 
definition of psychiatrist in both these instruments are rectified as soon as possible … 

Furthermore, I note that, following a point of order by Hon Ljiljanna Ravlich, the President ruled the bill in 
order, noting that amending regulations is within the limits of the legislative power of the state, and provided 
examples of when this has been done in the past.  

As I have noted, the minister said that there is an urgent need for this amendment to be passed. I agree that it is 
absolutely important that this stuff-up be fixed as soon as possible. However, my understanding—this concern 
has also been raised by previous speakers—is that the Department of Health has been aware of this issue for a 
long time. I am keen to be corrected if I am wrong. I understand that the Department of Health became aware of 
this problem not long after the Health Practitioner Regulation National Law (WA) Act was passed and the 
Mental Health Commission became aware of this problem in April this year. If I have those dates wrong, I am 
happy to stand corrected, but if those dates are correct or if it is something similar to that, I am very concerned 
about how long this admittedly urgent correction has taken to come to this place. I am concerned that the failure 
of the government to act on this important issue in a more timely way certainly has been construed by some 
within the mental health community as demonstrating a lack of respect for those people who find themselves 
subject to the provisions of the Mental Health Act, as well as a lack of respect for those people’s carers and 
loved ones. I am not pointing the finger at anyone in particular because I have no idea why it took so long to get 
to this place. I am aware that the vagaries of cabinet are beyond information that I am privy to but I remain very 
concerned that, whoever made these decisions, it took so long to be rectified. If it is the case that the Department 
of Health did take that long to advise the Mental Health Commission of the error, I would like to know why. I 
could be wrong. A lot of people want to know why it took so long not only to come to the attention of the Mental 
Health Commission but also to get to this place. I know that people who will be reading this speech will also 
want answers to those questions.  

We need to remember that people who have been deprived of their liberty by the state due to a mental illness are 
vulnerable. The state deprives them of their rights, which we take for granted, to treat their mental illness. 
They and their families go through a stressful and harrowing time when this occurs. To find out that this may 
have occurred unlawfully by a medical professional who is not recognised under the Mental Health Act can be a 
very distressing discovery. I believe that the government should have acted on this issue much more 
expeditiously. 

I also note the concerns that were expressed by the Mental Health Law Centre (WA) that psychiatrists are not 
given sufficient training regarding their rights and obligations under the Mental Health Act. Given that the act 
provides psychiatrists with significant powers to detain and treat people, it is important for the patient and the 
psychiatrist that the psychiatrist is well versed in the relevant legislative requirements. This bill is a temporary 
measure to ensure that overseas-trained psychiatrists are recognised under the 1996 Mental Health Act before 
that act is replaced by the eagerly anticipated new mental health legislation. I note that if the new mental health 
bill had already come into this place and been debated, the Mental Health Amendment (Psychiatrists) Bill 2012 
would not have been necessary. I believe that many people within the mental health sector—not everyone—are 
keen to see the new bill as soon as possible. It certainly is greatly needed. Many people have been waiting a long 
time for the legislation to be updated. I have said in this place before that I acknowledge it is more important to 
get the bill right than it is to rush it through, but I can understand that people are very keen to see the new 
legislation. I believe that a number of people are very disappointed that it will not be fully debated in this term. I 
say that bearing in mind that we are in the final weeks of the parliamentary sitting for this year before the 
election and that a number of bills have been prioritised. I suggest—I understand that this decision is not left 
solely to the discretion of the minister—that the government would have done well to have prioritised the new 
mental health bill so that it could be debated and hopefully passed, if it was satisfactory, rather than a lot of the 
other legislation that we are currently debating. That is very disappointing and I think I speak for a lot of people 
when I say that. 

Having said that, the Greens (WA) will support this quick fix, which has not been so quick to fix this situation. I 
certainly look forward to seeing and debating the new mental health bill when it is introduced. We recognise that 
the Mental Health Amendment (Psychiatrists) Bill needs to be urgently passed before the end of the year. I look 
forward to an explanation about why it took so long for this quick fix to get here. 

HON HELEN MORTON (East Metropolitan — Minister for Mental Health) [7.58 pm] — in reply: I thank 
members for their contributions and for what I anticipate will be some kind of cautionary support for the Mental 
Health Amendment (Psychiatrists) Bill 2012. I will not take a lot of time on the second reading reply because the 
opposition has made it clear that it wants to go into committee and ask questions in detail. Even if I answered 



Extract from Hansard 
[COUNCIL — Wednesday, 7 November 2012] 

 p8018b-8041a 
Hon Ljiljanna Ravlich; Hon Linda Savage; Hon Adele Farina; Hon Alison Xamon; Hon Helen Morton; Hon Sue 

Ellery; Deputy Chair 

 [12] 

their questions in the second reading reply, they would ask the same questions again, so I will not waste much 
time on the second reading reply and allow the committee stage to take place. 

However, I will make a couple of comments. Prior to October 2010, most of these specialist psychiatrists were 
registered as specialists under the Medical Act 1894. Therefore, the majority of these people were working as 
specialist psychiatrists prior to October 2010. Their ongoing work as specialist psychiatrists has not changed in 
that time, in that they have not suddenly become less capable or less appropriate for the role that they have been 
fulfilling. They had their qualifications, training and experience all scrutinised by the Royal Australian and New 
Zealand College of Psychiatrists and were deemed by it to be suitable for registration. The Mental Health Act 
recognised them as specialist psychiatrists then. It is, as I have said before, the most unfortunate oversight that 
the recommendations that were put to the committee that was undertaking the drafting work to pick up both 
limited registration and specialist registration for psychiatrists were not taken properly in that they overlooked to 
pick up the term “limited registration” along with specialist registration.  

That is what happened and I do not think that there is any excuse for that. I think that is unfortunate and not good 
practice or whatever you want to say, and I am not making any excuses for that work that took place at that time. 
Consequently, when the national registration law took over from the individual states’ registration processes, the 
consequential amendments to the WA Mental Health Act were such that our WA Mental Health Act then did not 
recognise these people as specialist psychiatrists. That is where the problem lies. I think that most people 
acknowledge that we need to fix it, and quickly, to reinstate the ability for the Mental Health Act to recognise 
these people as specialists and that they do have a level of competence that the psychiatrists have and did have, 
especially those who were prior to that time and have subsequently been deemed suitable by the Royal 
Australian and New Zealand College of Psychiatrists. Therefore, this is not something that is done lightly by any 
means at all; people go through quite a rigorous assessment of their experience, skills and capabilities before 
they are deemed by the Royal Australian and New Zealand College of Psychiatrists to be suitable for that work.  

Some other queries asked were along the lines of how it happened and why it took us so long. Members of the 
opposition asked: how come I only got the advice in April of this year? The reason that advice was even picked 
up by anybody in the first place is that the Council of Official Visitors went seeking information about the 
qualifications of a particular psychiatrist and as a result of that asked questions about the registration process of 
that particular psychiatrist under the current act, which is the Health Practitioner Regulation National Law (WA) 
Act. The Council of Official Visitors then got advice about that. I cannot remember off the top of my head 
whether the Council of Official Visitors went and got advice from the State Solicitor’s Office, but I certainly 
then saw the advice that the State Solicitor’s Office sent to the health department’s Chief Psychiatrist. That 
advice was sent to the Chief Psychiatrist in April this year. That was the first time I am aware of that the Chief 
Psychiatrist or anybody else in the health department had been made aware of this problem. Following that, I 
think it was about two weeks later or within 10 days or something, the Chief Psychiatrist and I had one of our 
regular meetings and it was raised as a discussion point with me, so that was later in April. We talked about what 
are the appropriate mechanisms by which this can be fixed. So, at that stage there were some issues to look at, 
such as whether it could be addressed administratively within the health department or whether the Health 
Practitioner Regulation National Law could be amended—whether a section within that could have been 
changed. I do not know the amount of time that that took. I cannot recall the next time we discussed it, whether it 
was six weeks or two months later. In that process there was a lot of toing and froing around what was 
happening in other states and whether we could or could not get support at a national level to make changes and 
whether any arrangements could be made administratively. When it came back to me with the final position, 
which was, “No, there is only one way to fix that, and that is to change the Mental Health Act so that it can 
recognise those people appropriately”, drafting commenced immediately from that moment.  

Obviously, as the member said, she does not know the cabinet processes. First of all, approval is needed to draft, 
then there is the time it takes to draft, then it goes back, and there is a 10-day rule every time we go near cabinet 
to get those decisions, and then there is approval to print and so on. The timing was such that nobody sat on their 
hands. Everyone understood it was something that needed to be fixed. At no time whatsoever was it ever 
imagined that we would fully debate the mental health bill and get it passed this year. There was no suggestion 
we could hide it. I cannot remember the words we used, that we could suggest that it would — 

Hon Ljiljanna Ravlich: It was an election commitment.  

Hon HELEN MORTON: The member again says the wrong thing. The election commitment was that we 
would table the mental health bill in this term of government, and that is exactly what will happen.  

Hon Ljiljanna Ravlich: That’s a new interpretation of the statement.  
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Hon HELEN MORTON: Read the Liberal Party election commitment; it says that we will table it in this term 
of Parliament. 

Hon Ljiljanna Ravlich: I have read it.  

Hon HELEN MORTON: We will do that. There is no doubt about that whatsoever.  

Hon Ljiljanna Ravlich: Another broken promise and you know it. 

Hon HELEN MORTON: The member does not understand that we always knew we would not get it through 
the Parliament in this time frame. I remember having conversations with the member for East Metropolitan 
Region when she asked if I would be prepared to bring it in as a green bill, and if not would I be prepared to 
refer it to a committee because we needed extra time for people to look at the substantial changes that will be 
made to the act. Those are the discussions the members opposite and I were having, so we all knew this bill 
would not be fully debated and passed through the Parliament in this term. I can tell members that the suggestion 
that somehow this was an attempt to hide it in the bill or not acknowledge it is a silly comment.  

Hon Ljiljanna Ravlich: It is in your second reading speech.  

Hon HELEN MORTON: It is not in my second reading speech; I have been through it and I know it is not 
there. I know also that a lot of the information the member opposite has asked for has been provided as part of 
the briefing, but I am happy to provide it again. I think she really wants the opportunity for us to answer those 
questions while we are in the committee stage, so it is not worth my while going through all that again.  

The member wanted to know where these psychiatrists have come from. This is an unusual query that suggests 
that somehow or other if they come from this country, they would not be as suitable as if they came from that 
country, despite the fact the Royal Australian and New Zealand College of Psychiatrists has deemed these people 
as — 
Hon Ljiljanna Ravlich: That is how you have interpreted it.  
Hon HELEN MORTON: That is the implication in the member’s question, but I am more than happy to tell 
her —  

Hon Ljiljanna Ravlich: That is your mind at work; that is not my mind at work.  

The DEPUTY PRESIDENT (Hon Brian Ellis): Order, members! You will get your opportunity in committee.  

Hon HELEN MORTON: Thank you very much, Mr Deputy President. I will direct my responses through you, 
and that is probably a way of avoiding the riffraff that goes on in this place a bit.  

Hon Adele Farina: You invite it.  

Hon Ljiljanna Ravlich interjected.  

Hon Sue Ellery: Do you think that’s reasonable?  

The DEPUTY PRESIDENT: Order! I think if we go through the normal process and you direct your comments 
through me, that might be the best way to avoid interjection. I realise some people want to interject on different 
issues but they will have an opportunity to speak in the committee stage.  

Hon HELEN MORTON: The psychiatrists come from a variety of countries. I reiterate that their experience, 
qualifications and capabilities have been deemed as suitable by the Royal Australian and New Zealand College 
of Psychiatrists. They come from countries as varied as Ireland, the United Kingdom, the Netherlands, India, 
South Africa, Ghana and Nigeria. All of the 26 overseas-qualified psychiatrists hold limited registration for areas 
of need, limiting their practice to a specific approved geographic area. Other members have already indicated in 
which areas they are currently working.  

I am trying to think whether I have the answers readily available to any other questions members asked. I do not 
think there is very much more I can add. I think people have already indicated this went through both houses of 
Parliament without it being picked up. It has been through the uniform legislation committee without —  
Hon Adele Farina: No; the information was not available at the time.  

Hon HELEN MORTON: Okay; but it did go through the committee. The member cannot say it did not go 
through. The member might not have got what she wanted but it went through the committee and it has been 
through both houses of Parliament. Do not forget that at the time I think I was representing the Minister for 
Health in this house; I actually cannot recall. I know I was the Parliamentary Secretary to the Minister for Mental 
Health at that stage, but I do not recall whether I had health as a portfolio to look after. Anyway, it went through 
that process. I did not have time to write down Hon Adele Farina’s 15 or so questions, whatever it was, so she 
might have to ask those during the committee stage. Queensland made changes when an entirely new mental 
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health bill came through. Tasmania’s changes were very recent; I do not recall the exact month, but it was either 
September or October. They were doing similar things to us at that stage.  

The best thing is to get on with the committee stage, given that people really want to go into that level of detail. I 
commend the bill to the house.  
Question put and passed. 
Bill read a second time. 

Committee 

The Deputy Chair of Committees (Hon Brian Ellis) in the chair; Hon Helen Morton (Minister for Mental Health) 
in charge of the bill. 

Clause 1: Short title — 

Hon LJILJANNA RAVLICH: I want to make some comments on clause 1. The first point I make is that there 
seems to be some uncertainty about the number of overseas psychiatrists we are talking about. It is a very simple 
question. The actual number of overseas psychiatrists working in this state does not seem to be a number that — 
Hon Helen Morton interjected. 

Hon LJILJANNA RAVLICH: No, minister. Hon Adele Farina referred to 25, which I am sure she picked up 
out of either the second reading speech —   

Hon Helen Morton: The second reading speech refers to 25. 

Hon LJILJANNA RAVLICH: Minister, I am in receipt of a briefing note that was sent to me via email from 
the minister’s office, which refers to 27 overseas psychiatrists. In the minister’s response to the second reading 
speech, she quoted a figure of 26. I think that is a very, very simple thing. I am very concerned that we do not 
have a definitive figure for the number of psychiatrists that we are dealing with in this bill. So in the minister’s 
response, I wonder whether the minister could give us a definitive number. I must say that I find it highly 
embarrassing that something so fundamental and simple is a challenge for the minister and her agency. But, 
having said that, minister, on a number of occasions the minister has taken a point of difference in relation to the 
proposed mental health amendment bill and the government’s failure to have that bill prepared and progressed 
through this place and enacted in law. Hon Adele Farina and also Hon Alison Xamon have made the point that 
the Mental Health Amendment (Psychiatrists) Bill probably would not have been needed had the rewrite of the 
Mental Health Act 1996 progressed faster and gone further and made its way into this place. The fact that that 
has not happened means that we now have to deal with this matter in a separate bill, rather than have this matter 
included in the rewrite of the Mental Health Act. Our view, and certainly my view, was that this issue would 
have been buried somewhere in the mental health amendment bill and therefore we probably would not have 
been alerted to the extent of this issue. The minister made the point time and again, in response to the second 
reading debate, that that is not the case—that simply is not true. I want to put on the public record what the 
second reading speech states in relation to that issue. It states — 

In 2008, the Liberal Party made an election commitment to introduce a new mental health bill to 
Parliament within its first term. The bill is complex and has been the subject of comprehensive 
consultation. It will be introduced into Parliament later this year; however, it will not be fully debated 
in this term. In the meantime, an urgent need for an amendment to the definition of psychiatrist in the 
Mental Health Act has become apparent due to changes at the national level. This is a temporary, yet 
highly necessary, measure designed to protect overseas-qualified psychiatrists until the new mental 
health legislation comes into operation. The proposed amendment to the definition of psychiatrist in 
the bill reflects the already drafted definition of psychiatrist in the mental health bill.  

The point is that by the minister’s own account in the second reading speech, had the mental health amendment 
bill been introduced into the Parliament, this amendment that we are dealing with in this bill would have been 
included in that rewrite of the Mental Health Act 1996. But, clearly, that did not take place. I want to put that on 
the public record, because what those two members have said is entirely accurate. 

I wonder whether the minister could respond to the question about what information was conveyed to her by the 
Minister for Health in relation to the changes to the Health Practitioner Regulation National Law. I for one find it 
very surprising that this oversight was picked up by the Council of Official Visitors. It is incredible that the 
minister was not advised of this by the Minister for Health or his office, or, indeed, that the minister was not on 
top of her own portfolio brief and had not been made aware of these national changes and the implications of the 
change to the definition of “psychiatrist” within the scope of her own portfolio. So I wonder whether the minister 
could provide some information about specifically the number of psychiatrists that we are dealing with in this 
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bill, and the conversations that she had with the Minister for Health, and why the minister’s office and the 
Mental Health Commission were not across their brief. 

Hon HELEN MORTON: The number is 27. Any comments or reference I made to 26 was a mistake; it is 
definitely 27. The second reading speech mentions more than 25, so it is not a matter of whether the figure of 25 
is wrong; it is correct. It is not correct to suggest that the second reading speech gives the indication that 
somehow or other that if the bill had been introduced, this would have been passed. It says that it will be 
introduced and that had it been fully debated in this term, and we know it was not going to be fully debated, this 
would have been dealt with through that process, but that is not the case and that is why we need this change 
happening now. Regarding my conversations with the Minister for Health, there was a conversation around the 
fact that I was alerting him that this situation needs to be changed in the Mental Health Act. It is clear that the 
Mental Health Act comes under my jurisdiction and not his. When that was explained to him, he agreed and 
understood that, and consequently the rest of the process continued. 

Hon LJILJANNA RAVLICH: But neither minister actually accepted responsibility for identifying the need to 
make the amendment to the Mental Health Act so as to deal with this situation. Is the minister saying that that 
was identified by the Council of Official Visitors and had the council not brought that to the minister’s attention, 
we never would have seen this bill in this place to deal with the oversight? 

Hon HELEN MORTON: Yes, I am saying that is precisely what happened. I have responsibility for the Mental 
Health Act. I took responsibility as soon as the issue was brought to my attention. I did not know about it until it 
was brought to my attention and probably, if it had not been brought to my attention, I may not have been aware 
of it. 

Hon LJILJANNA RAVLICH: I raise another point. In the second reading speech and the explanatory 
memorandum there is ongoing reference made to the fact that most of the overseas psychiatrists work in regional 
areas and they are areas of greatest needs, and therefore the need to bring in overseas psychiatrists is principally 
for them to work in regional and rural Western Australia. Yet, when I look at the areas of employment, I do not 
have an exact figure, but I would say that approximately 50 per cent, if not more, are metropolitan based. Could 
we get some clarification from the minister on that? 

Hon HELEN MORTON: I think the member has confused the idea of limited registration based on areas of 
need by assuming that somehow or other that means regional. It does not; it means wherever there is an area of 
need where services are not able to be provided or where we cannot get the required number of psychiatrists, and 
the majority of that is occurring in the metropolitan area. To put it another way, the majority of these 
psychiatrists with limited registration work within the metropolitan area.  

Hon LJILJANNA RAVLICH: I point the minister to the second reading speech which clearly states — 

Rural and remote areas of Western Australia will benefit from the proposed amendments. The 
amendments will ensure continuity and quality of service to people in rural and remote areas of Western 
Australia in respect of timeliness and intervention by local services. 

The minister cannot have it both ways. There is either a focus on rural and remote areas, and the psychiatrists 
focus their work in those areas, or there is not.  

Hon HELEN MORTON: Just to clarify the specifics around rural and remote, it is not about the total number 
of these 27, whether they are in rural and remote or whether they are in the metropolitan area; it is that in the 
rural and remote areas, the need for psychiatrists and the small number of them are such that without these 
psychiatrists with limited registration being able to work out there, they will actually be in a really difficult 
position in rural and remote areas. 
Hon ALISON XAMON: The minister has clearly outlined when she became aware of this issue and, as a result, 
the Chief Psychiatrist also became aware. Can the minister advise whether the health department was actually 
aware that this was an issue prior to the Mental Health Commission being made aware of it? 

Hon HELEN MORTON: The health department knew about the circumstances around about the time that the 
Chief Psychiatrist was made aware, and that was, as I said before, around two weeks before I became aware. The 
Mental Health Commission did not become aware about this until after that, which might have been at the next 
meeting I had with the Mental Health Commissioner. I have regular meetings with the Chief Psychiatrist that do 
not involve the Mental Health Commissioner or the Director General of the Department of Health, so in the 
exchange of information that I had with the Chief Psychiatrist, I became aware of this and at the next meeting I 
had with the Mental Health Commissioner, this information would have been passed on by me, but it may well 
have also been passed on to the Mental Health Commissioner through other channels before then; but that is the 
time at which I informed him. 
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Hon ALISON XAMON: It sounds like there was an approximately four-week period between when the 
Minister for Mental Health, the Mental Health Commissioner and the Chief Psychiatrist became aware that this 
was an issue and needed to be addressed. I hear that it is quite clear when the three parties were advised, but 
what I am trying to find out is whether the Department of Health or anyone in the department actually knew 
before the Chief Psychiatrist knew, and whether the health department would have known whether this was 
being raised in other states. 

Hon HELEN MORTON: I am advised that the health department was not aware before the Chief Psychiatrist. 
The Chief Psychiatrist was the first person to be aware and then would have made other members within the 
health department aware. The Chief Psychiatrist works within the Department of Health, so it is most likely that 
that is how the Department of Health would have become aware of it anyway. 

Hon ADELE FARINA: It is not often that I suggest members refer to explanatory memoranda because I do not 
normally find them to be helpful at all, but it is interesting that we are told on page 3 of the explanatory 
memorandum that Queensland amended the definition of psychiatrist in its Mental Health Act 2000; so it 
amended it even before the national law became law to ensure that suitably qualified area-of-need psychiatrists 
in remote and regional areas of Queensland fell within the scope of the national law. It would seem that 
Queensland was alert to this potential problem long before. That is what it says. 

Hon Helen Morton: No, it doesn’t. 

Hon ADELE FARINA: It does. The explanatory memorandum says that Queensland amended the definition of 
psychiatrist in its Mental Health Act 2000 to ensure that suitably qualified area-of-need psychiatrists in remote 
and regional areas of Queensland fell within the scope of the national law. It is there in black and white, so if that 
is not what is intended, that is a matter for somebody else to sort out. 

I would be interested to hear if the minister can clarify whether the national registration process is an annual 
registration.  
Hon HELEN MORTON: The member needs to understand that Queensland also amended the definition of 
“psychiatrist” in its Mental Health Act, which refers to the name of the other act.  

Hon Adele Farina: You said that it was when it was introduced.  

Hon HELEN MORTON: It renewed its act later on. It passed an amending act to its Mental Health Act 2000, 
and that was much later than 2000. The national registration is annual.  

Hon ADELE FARINA: In view of the fact that we have annual registration, I find it very concerning that the 
Department of Health—or the Mental Health Commission, because I am never quite sure which one it is—has 
continued to employ psychiatrists who are not actually registered to practise. I would like to know the process 
within the Department of Health and the Mental Health Commission to check that the people they employ in 
these positions are registered to practise.  

Hon HELEN MORTON: Again, that is a misinterpretation. These people are registered annually. They are 
registered as psychiatrists under the Health Practitioner Regulation National Law (WA) Act; so they are 
registered as psychiatrists, but they do not recognise the limited aspect of that.  

Hon SUE ELLERY: I wonder if I may explore the sequence of events that Hon Alison Xamon asked about. It 
goes in part to the operational relationship between the Chief Psychiatrist and the Mental Health Commission. 
As I understand the answer the minister gave, the Chief Psychiatrist advised the Minister for Mental Health. At 
some point later, perhaps a couple of weeks later, the Minister for Mental Health advised the Mental Health 
Commission.  
Hon Helen Morton: At the next meeting I had. It might have been the next day; I do not know.  

Hon SUE ELLERY: It may have been 10 days or so. My question is: why would the Chief Psychiatrist not have 
also ensured that the Mental Health Commission knew about this? I guess, to understand that properly, I need to 
understand to what extent there is an operational relationship between the Chief Psychiatrist and the Mental 
Health Commission.  
Hon HELEN MORTON: Obviously, members need to understand that the Mental Health Commission is a 
purchaser of services. It has a contractual arrangement with the Department of Health. All these psychiatrists are 
employees of the Department of Health; they are not employees of the Mental Health Commission. The Chief 
Psychiatrist was initially concerned about the employees of the Department of Health, appropriately so, and the 
Mental Health Commission was subsequently informed at the very next meeting that I had with it.  
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Hon SUE ELLERY: If I may just follow up, I understand the Mental Health Commission to be the purchaser of 
services, but it seems a bit odd to me that the Chief Psychiatrist would not as a matter of form advise the Mental 
Health Commission.  

Hon LJILJANNA RAVLICH: I will pick up on that point. I wonder whether the minister can clarify who the 
Chief Psychiatrist reports to.  
Hon HELEN MORTON: The Chief Psychiatrist reports to the Director General of Health.  

Hon LJILJANNA RAVLICH: Is it not the case that there are plans afoot for the Chief Psychiatrist to move 
into the Mental Health Commission? The minister has gone on and on during estimates hearings about how the 
Chief Psychiatrist is transitioning from health into mental health, and how he will be moving his office into the 
Mental Health Commission and eventually he will report directly to the Minister for Mental Health. I just 
wonder how much of this mess may well be a result of the lack of clarity about the reporting responsibilities of 
the Chief Psychiatrist and perhaps even the lack of communication between the Minister for Mental Health and 
the Minister for Health. I have always argued in this place that there is a great big blurred area between health 
and mental health, as can be seen in the way that this bill has been cobbled together. 

Hon HELEN MORTON: It makes no difference where the Chief Psychiatrist sits with regard to this. His role is 
to ensure the standards and quality of services provided for people in mental health services, whether they be in 
one provider or another or across non-government agencies et cetera. The Chief Psychiatrist would have taken 
exactly the same position and role in this wherever he was located. 

Hon SUE ELLERY: I might just follow up on the point that I made before and ask the minister for a response. 
It seems a bit odd to me that, as a matter of form, the Chief Psychiatrist would not advise the major purchaser of 
mental health services that there was this technical problem. Do they have regular communication? I do not 
understand why it would not have been raised. 
Hon HELEN MORTON: Yes, of course the Chief Psychiatrist has regular meetings with the Mental Health 
Commissioner. He also has regular meetings with me. First of all, it was alerting me to the problem — 
Hon Sue Ellery: And that is proper; I do not have an issue with that. 
Hon HELEN MORTON: No. And then it was seeking the range of options that might be pursued, including a 
legislative option for the Mental Health Act. His first conversation about it was with me and the subsequent 
conversation was with the Mental Health Commissioner. 

Hon SUE ELLERY: I understand that the minister said that the Chief Psychiatrist did advise the Mental Health 
Commissioner. I just want to get it clarified on the record that that happened. 
Hon HELEN MORTON: I think the issue is with the recollection of when all these meetings took place. But 
obviously the Chief Psychiatrist was allowing the Mental Health Commissioner to have this information through 
both me and the Director General of Health. It was not until some time later that he personally followed that up 
with the Mental Health Commissioner. 
Hon ADELE FARINA: I would like to clarify a point that the minister made earlier just to check that I 
understand this. The minister said that the more than 25 overseas-qualified psychiatrists have Australian 
registration as psychiatrists. If I am reporting the minister’s statement correctly, why is there an issue, because, 
as I understand it, the Mental Health Act relates to what psychiatrists can and cannot do? If they are nationally 
registered as psychiatrists, where does the issue arise? 

Hon HELEN MORTON: They are registered under the Health Practitioner Regulation National Law (WA) Act 
as psychiatrists, but as limited psychiatrists in that they have a conditional type of role. However, the Mental 
Health Act dropped its opportunity to recognise limited and conditional psychiatrists, and that is why the Mental 
Health Act does not talk to the Health Practitioner Regulation National Law (WA) Act about limited registration. 
That is the problem. It was in the Mental Health Act.  

Hon Adele Farina: What year with the national law? 
Hon HELEN MORTON: The consequential amendments when this national registration law came in dropped 
out of the Mental Health Act the ability to recognise people with limited registration; and that is what we are 
restoring. 
Hon ADELE FARINA: I think that is what highlights the fact that everyone should have known that this was a 
problem back in 2010. I just find this extraordinary. The fact that people are operating outside legal provisions is 
just extraordinary. 

Can I just ask the minister in relation to each of the 25, or more than 25, overseas-qualified psychiatrists, how 
many people have they treated since 18 October 2010, and what treatment have they authorised? 
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Hon HELEN MORTON: In terms of the number of people, unfortunately I just could not possibly tell the 
member that. 
Hon Adele Farina: Why not? 
Hon HELEN MORTON: There are many, many, many. 
Hon Adele Farina: But you are asking us to override their rights. 
Hon HELEN MORTON: Unless the member had given me some information that she wanted to know—the 
number of patients who have been treated—I really would not be able to get that off the top of my head. 
Hon Adele Farina: I think that was asked at the briefing. 
Hon HELEN MORTON: The number of patients who have been treated in two years refers to the number of 
patients to whom these 25 psychiatrists have provided involuntary treatments. They are registered and legally 
able to provide all the care that they provide to voluntary patients. But under the circumstances that we find 
ourselves in, the issue is the work they undertake for involuntary patients. It is the full range of care that I am 
talking about, whether it be providing medication, giving patients leave, including weekend leave, or providing 
any other form of treatment whatsoever to an involuntary patient. 

Hon LJILJANNA RAVLICH: Just on that, I wonder whether the minister could advise the chamber how many 
voluntary patients have been made involuntary by this particular cohort of psychiatrists since 18 October 2010. 

Hon HELEN MORTON: Again, I do not have that number at hand, but it is many because these people are 
dealing with many people day in, day out. They are people who are moving from voluntary to involuntary and 
out again. They are people who have been made involuntary from scratch. There is a range of people. Let us not 
forget that the majority of these people were registered as specialist psychiatrists before 2010 and continued their 
normal practice with these people. The actual number of people who became involuntary from these particular 
practitioners after 2010 or the total number of people they managed to provide services for is not information 
that I have at hand. 

Hon LJILJANNA RAVLICH: This is a very serious issue because these patients had their civil rights taken 
away from them, which is a really, really serious issue. And when that happens and they are administered 
treatment, there is another issue there. The nature of what that treatment might look like or the form it might take 
is yet another issue. Can I ask the minister to give an undertaking to take that question on notice and provide that 
information at the earliest opportunity to the chamber? 

Hon HELEN MORTON: I think the question is: would I be prepared to provide that information? I am not sure 
that we can actually gather that information at this stage. But I will look into that and see the extent to which I 
can gather that information. The one comment I can make is that in terms of people expressing concerns about 
them being provided with involuntary treatment by a person who may not be properly recognised by the Mental 
Health Act, nobody has made that sort of complaint.  
Hon LJILJANNA RAVLICH: Can I just put to the minister that there would not be anybody who has made 
that sort of complaint because they would not have known. 

Hon Helen Morton: Exactly. 

Hon LJILJANNA RAVLICH: That does not make it right and it does not make it lawful; and, if it was right 
and lawful, the minister would not be in this chamber with this bill asking this Parliament to support her in its 
progress. This is a very, very serious matter, and, minister, before the bill is passed, we need an indication of the 
number of people who were voluntary patients and who were subsequently made involuntary by this cohort of 
psychiatrists.  

Hon HELEN MORTON: I am advised that it will take several weeks to gather that sort of information; it is not 
something that can be easily collected from some database and provided in the time required to pass this 
legislation. I think the opposition had better state its position absolutely clearly right now so that we do not waste 
our time. If the requirement is that this information is required before it is prepared to progress the bill, we need 
to know that right now.  

The DEPUTY CHAIR (Hon Brian Ellis): Before I give Hon Ljiljanna Ravlich the call, can I just remind 
members that under the procedures relating to bills, during the short title debate members need to consider that 
the short title is not a mini second reading debate, but a debate on the drafting of the bill. Members’ comments 
should relate, at least in some part, to the clauses of the bill and how they tie together to form the short title. 
Some of the questions have related to other clauses in the bill, and members will have an opportunity to ask them 
in debate on those clauses. I am just pointing out to members now that the comments have to relate in some way 
to the short title of the bill.  
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Hon LJILJANNA RAVLICH: Can I just say by way of explanation that I think it is important that some of this 
information comes to light for us to better understand the provisions in the remainder of the bill. I am going to 
make it easier for the minister. I will ask for that same information in relation to the South Metropolitan Health 
Service. 
Hon HELEN MORTON: The same situation applies. The fact that the member asked for that information 
across the whole state means that there would be 10 people, wherever the appropriate people would be—the 
North Metropolitan Health Service, the South Metropolitan Health Service, the WA Country Health Service or 
the child and adolescent mental health services—all working concurrently to try to get that information and 
taking two weeks to do it; it will still take two weeks to get it for the south metro. I think the member needs to be 
very clear that this information she is seeking is absolutely necessary and conditional upon any further progress 
of this bill, because I do not intend to waste the time of this chamber. If the member is saying that the bill cannot 
proceed until she knows how many people have been made involuntary patients under this situation, I just need 
to know that that is the position of the opposition.  

Hon LJILJANNA RAVLICH: I just say to the minister that she can hardly expect us to progress this bill 
through this place. I asked a question about the number of people across the state who were voluntary patients 
and then made involuntary patients. The minister responded by saying that she would not be able to do that 
because it could take up to four weeks. I then narrowed it down significantly so that we could get that 
information based on the South Metropolitan Health Service, and the minister has indicated that that will still 
take four weeks. 

Hon Helen Morton: No; I said two weeks. I never, ever said four.  

Hon LJILJANNA RAVLICH: The minister should tell me why it will take two weeks to gather this 
information when it was going to take four weeks to do this work for health services across the whole state. 
Hon HELEN MORTON: I told the member about that but she did not understand it. I said that the same two-
week period would be taken if four or five people were doing the work in their special area. The clinical case 
notes of all patients who have been made involuntary patients would have to be looked at, whether a group of 
doctors referred them or whether they were voluntary patients before they became involuntary patients. The level 
of work that the member is asking for is very detailed; it requires looking at clinical case notes. It will take that 
amount of time for staff to do that work in and around their normal jobs. It is not as though one or two people 
will do this work full time for two weeks to satisfy this particular outcome. They will still have to do the work 
that they do in a normal day. It will take them two weeks to do that for the South Metropolitan Health Service. 
There is one person working in the south metro, or perhaps two people. South metro covers Royal Perth 
Hospital, Bentley Hospital, the Bentley adolescent unit, Fremantle Hospital, Rockingham General Hospital and 
the Armadale Health Service. Six inpatient units are providing services. One person who is working across six 
organisations will have to pull out that information. It will take them a minimum of two weeks to do that.  

Hon LJILJANNA RAVLICH: I am starting to get scared because either hundreds of these have occurred or the 
minister is making it out to be a much more onerous task than it is. I will accept Fremantle Hospital and Bentley 
Hospital. I do not think that will take two weeks.  
Hon Norman Moore: What do you mean you “will accept”?  
Hon Adele Farina: She’s asking for information. 
Hon LJILJANNA RAVLICH: I am just asking for it. Does the government want the bill to go through or does 
it not want the bill to go through? It either wants it or does not want it. 
Hon Norman Moore: If you want to hold the bill up, you hold it up.  
Hon LJILJANNA RAVLICH: That is okay. This is definitely not of my making.  
The DEPUTY CHAIR (Hon Brian Ellis): Order, members! The question is that clause 1 stand as printed. 
Those of that opinion say aye, those to the contrary say no. I think the ayes have it. 

Hon ADELE FARINA: Mr Deputy Chair, I jumped to my feet. You cannot do this. This is outrageous. The 
minister did not answer questions in reply to the second reading debate. She indicated that she would address 
those questions during the committee stage.  

The DEPUTY CHAIR: I will give the call to Hon Adele Farina. I did not see you stand until I asked for the 
noes. I think some respect should be given to the Chair and members should not talk over the top of them.  

Hon ADELE FARINA: I would like to put on the record that the opposition is not being unreasonable in asking 
these questions now. It is the normal practice that issues of policy are raised during the second reading debate. 
The opposition did that. It is also a matter of practice in this place that the minister with responsibility for the bill 
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answers those issues of policy in reply to the second reading debate. This minister chose not to and invited 
members of the opposition to raise these matters during consideration of the bill in committee, which is what we 
are doing. If the Chair of this chamber or members in this place had a problem with that, they should have raised 
the objection then so that we could insist on getting a reply at that stage.  
I would like to ask the minister how many of the more than 25 overseas-qualified psychiatrists we are referring 
to have had a complaint of any nature lodged against them.  

Hon HELEN MORTON: The Chief Psychiatrist has advised me that he believes there might be four or five 
complaints of some sort or another. The point about this is that the normal process of those complaints will still 
be followed through if these people have concerns about negligence or any other concerns of that nature. This 
bill does not change that process. If there is a negative finding against a psychiatrist for any reason whatsoever 
for negligence or failure to comply with the act, those complaints will be followed up and the normal 
consequences of that process will still apply. This bill does not change that. 
Hon ADELE FARINA: If one of those complaints related to a psychiatrist making a voluntary patient an 
involuntary patient, would that complaint progress and would there still be an avenue open for legal action by 
that patient if this bill were to pass? 

Hon HELEN MORTON: If it was found that that was an unreasonable action, absolutely. 
Hon ADELE FARINA: Is that only in the case of negligence? Would it not apply because a person was not 
authorised under the Mental Health Act to make that person an involuntary patient? 
Hon HELEN MORTON: If this bill passes, they would not be unauthorised. The issue would have to rest on 
whether they were negligent or did something in contravention of the act. 
Hon ADELE FARINA: If this bill does not pass, that right would exist. 
Hon Norman Moore: You have to acknowledge the Chair sometimes. 
Hon ADELE FARINA: I have to be quick, otherwise I will be overlooked. 
Hon HELEN MORTON: It is obvious that if the bill does not pass, they will remain exposed. There is no doubt 
about that. 
Hon ADELE FARINA: Has legal action commenced against any of the more than 25 overseas-qualified 
psychiatrists? 
Hon HELEN MORTON: Not that the Chief Psychiatrist is aware of. I am almost certain that the Chief 
Psychiatrist would be aware of it if that were the case. 
Hon LJILJANNA RAVLICH: I notice that it has been conveniently overlooked, after narrowing the scope of 
my request to accommodate a more timely response, that I had requested of the minister that the information for 
the number of voluntary patients who were made involuntary by this cohort of psychiatrists be limited to only 
those at Fremantle Hospital and Bentley Hospital. I am talking about those since 18 October 2010 — 
Hon Helen Morton: That is two years. 

Hon LJILJANNA RAVLICH: I do not think that is unreasonable. Okay; cut out the figures for Bentley 
Hospital and just give me those for Fremantle Hospital. 

Hon Helen Morton: So we are honing down even more. 

Hon LJILJANNA RAVLICH: I am trying to be reasonable and help the minister out. Frankly, if the minister 
wants to put this bill at risk, the ball is in her court. I do not think that is unreasonable. Quite frankly, it is 
beholden on the minister to do the right thing and make every effort to provide that information to this chamber 
in a timely manner.  

Hon HELEN MORTON: I would say that the information the member seeks is quite irrelevant to the actual 
clauses of the bill that we are looking at. I have a feeling that one of the points that the member is trying to find 
out is how many of these limited registration psychiatrists are working at Fremantle Hospital. 
Hon Ljiljanna Ravlich: No. 
Hon HELEN MORTON: There is one—only one.  
Hon Ljiljanna Ravlich: I know that. That’s not what I’m trying to find out. 
Hon HELEN MORTON: So, the member is asking us to go back and pull all the files of all the patients he has 
seen—or she; I do not know whether the psychiatrist is a he or a she—over the last two years and just find out 
how many voluntary patients he was involved in making involuntary and provide that number, and somehow or 
other that number will make a difference to some part of this bill. It is not going to make a difference to 
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anything, but I can give the member that information. I will not have it for her tonight and I will not have it for 
her tomorrow, but I can give the member that information and she will get that information in a reasonable 
time—it might be a week. However, I can tell the member that it will not make one dot of difference to anything 
that we are talking about in terms of the clauses.  
Hon LJILJANNA RAVLICH: The minister is right; it probably is not going to make a difference to this bill. 
But the fact is that voluntary patients have been made involuntary by psychiatrists with conditional or restricted 
status; they were not psychiatrists with specialist status. Therefore, in having done that, those psychiatrists have 
committed an unauthorised act; they are ultra vires the Mental Health Act 1996. The reason I want the 
information is that I think it is in the public interest that the extent to which this has occurred is known. The key 
reason I seek that information is not that I think it will make any changes to this bill but that it is interesting to 
know the extent to which this practice had been occurring. We may not be talking about one or two voluntary 
patients being made involuntary; we may be talking about hundreds of them. I have no idea and unless I get that 
information, I will not know.  

Hon HELEN MORTON: As I have said, one psychiatrist who works at Fremantle Hospital was a specialist 
psychiatrist prior to 2010 and continued to provide all the services that he provided prior to then. I will ensure 
that before Parliament rises, the member gets the information about the number of patients this particular 
psychiatrist moved from voluntary to involuntary status. So, it might be that if the same patient moves more than 
once, the member will get only the one patient’s number. 

Hon ADELE FARINA: I just want to put on the record that I find it really unsatisfactory that the Parliament is 
being asked to consider a bill and reasonable questions asked so that we are informed in our consideration of the 
bill are not being answered by the minister because she has so arrogantly elected not to be well advised and well 
prepared before coming into this place. I do not think it is unreasonable that the opposition is asking the 
questions that have been asked to date. Unfortunately, we have been given very little in terms of satisfactory 
answers. This is the sort of thing that leads to bad laws being made that we then need to come back and fix 
because we did not have the information to hand that we needed at the time that we were considering the bill. I 
just want to state my concern and my objection about the way this government continues to treat this Parliament. 
I would like to know how many of the more than 25 psychiatrists with overseas qualifications hold positions in 
country WA and where in country WA they will be located. 

Hon HELEN MORTON: Two psychiatrists are employed by WA country health services in the goldfields; one 
in the great southern; two in the Kimberley; one in the Pilbara; and five in the south west.  

Hon ADELE FARINA: The Health Practitioner Regulation National Law (WA) Act provides for registration of 
10 health professions—chiropractic, dental, medical, nursing and midwifery, optometry, osteopathy, pharmacy, 
physiotherapy, podiatry and psychology—and for another four to enter on 1 July 2012, which were Aboriginal 
and Torres Strait Islander health practice, Chinese medicine, medical radiation practice and occupational 
therapy. Can the minister confirm that all these state boards have been contacted since it was discovered that the 
psychiatrists registration is flawed, to ensure that there are no flaws in the registration of overseas-trained health 
professionals in these other areas?  

Hon HELEN MORTON: No; I cannot confirm it. I would like to remind people that this is an issue with the 
Mental Health Act.  

Hon ADELE FARINA: That may well be the case, minister, but it seems to me that the problem is because the 
Mental Health Act was not brought into line with the national health law. I would have thought that once this 
problem had been highlighted, she might be a little concerned to check whether this might exist elsewhere. It 
seems that the minister does not have any concern in this area, as, similarly, she does not have any concern that 
the provisions of the mental health bill she has been tasked with ensuring are implemented are being overlooked. 
She does not seem to have very many concerns at all. I would have thought that, as the Minister for Mental 
Health, she would be very concerned that people were acting outside their legal authority and have been doing so 
since 18 October 2010.  

Hon Helen Morton: Do you want me to answer that?  

Hon ADELE FARINA: I did not know I had asked a question, but if she would like to say something, I will sit 
down.  

Hon HELEN MORTON: To some degree, we have all forgotten what happened two years ago. When the 
Health Practitioner Regulation National Law (WA) Act was put in place, all the other acts Hon Adele Farina 
referred to that covered physiotherapists, occupational therapists et cetera were repealed, so that there are no 
other acts; for example, there is not a physiotherapists’ act. 
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Hon ADELE FARINA: In my second reading contribution I asked the minister to explain why we needed to 
amend the Poisons Regulations through this act rather than going through the usual regulation-making process. 
Certainly as someone who has advocated a different method for regulation making in this place, I have often 
been met with the very firm view that the Interpretation Act sets out a very good process for making regulations 
in this state and that we should not move from that position and that it is highly adequate. I would like an 
explanation from the minister of why in this instance the minister is proposing a different process.  

Hon HELEN MORTON: It is for two reasons. One reason relates to the timeliness of it. We have all been 
talking about how important it is that these psychiatrists are immediately authorised, for example, to dispense 
schedule 4 drugs. We want that to happen immediately. That could happen immediately this bill passes. As 
Hon Adele Farina knows, subsidiary legislation then takes further time after that. We do not want to extend the 
time at all that people are being authorised to undertake this work. The second reason is because it can be done 
within this process, there does not need to be two separate processes. This is about authorising the work 
undertaken around medication et cetera. That can all happen in this one process, so it is both a timeliness factor 
and a convenience factor.  

Clause put and passed. 

Clauses 2 to 4 put and passed. 
Clause 5: Section 216 inserted — 

Hon LJILJANNA RAVLICH: Clause 5 is really the guts of the matter. It aims to validate certain acts and 
omissions. I seek some clarification. Proposed section 216 states — 

(1) In this section — 
act includes an omission. 

(2) Any act done, or purportedly done, by or in relation to a psychiatrist under a written law on or 
after 18 October 2010 but before the day on which the Mental Health Amendment 
(Psychiatrists) Act 2012 commences is, and is taken always to have been, as valid as the act 
would have been if the amendments effected by the Mental Health Amendment (Psychiatrists) 
Act 2012 had been in force when the act was done. 

I seek clarification on that. In terms of retrospectivity, the explanatory memorandum states it is purely intended 
to clarify the legitimacy of any official medical role. It will not deprive patients of their legal right to take action 
for any alleged clinical failure on or after 18 October 2010. I would have thought that any act done would also 
include clinical acts. After all, that is what a psychiatrist is involved in. The wording of proposed section 216 
does not inadvertently, or in any other way, deprive somebody from taking legal action for alleged clinical 
failure because that could be included in the first two words of proposed section 216; that is, “any act”. How is it 
to be interpreted so that this does not occur?  

Hon HELEN MORTON: This act is limited. It validates only those acts that have been taken—hang on; I have 
to get the right words. All this does is take away the only ground for challenge; that is, they were not properly 
registered. All of the other concerns that any patient has—whether it be a clinical failure or a failure to comply 
with the law or any other element—still apply. This will ensure that from 2010, psychiatrists will not be able to 
be challenged on the basis that they were not properly registered.  

Hon ADELE FARINA: Could the minister please explain why the Mental Health Act requires that only a 
certain level of qualified people undertake certain activity? What activity is limited to being able to be 
undertaken only by registered psychiatrists, and why is it necessary that that limitation be in place? 

Hon HELEN MORTON: It is because of the unique nature of the involuntary care services in that act. So, 
when a person is able to be detained against their will, or when a person is not required to give consent for 
treatment, whatever that treatment may be, those are the only two areas in which psychiatrists with limited 
registration are not recognised by the current Mental Health Act with the consequential amendments that have 
been made. They were able to be recognised in terms of limited registration, but at the moment, without limited 
registration being recognised in the Mental Health Act, it means that those psychiatrists who have limited 
registration are unable to undertake any form of involuntary care or to detain patients. They are registered as 
medical practitioners and are able to provide all of the services that can be provided by psychiatrists to voluntary 
patients, but because of the way the Mental Health Act talks to the Health Practitioner Regulation National Law 
(Western Australia), it means that it does not recognise limited registration for those psychiatrists who undertake 
those regulated practices.  

Hon ADELE FARINA: Can I just clarify which act does not recognise the limited psychiatrists? 
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Hon Helen Morton: The Mental Health Act. 
Hon ADELE FARINA: I had a quick flick through the Mental Health Act, and I might have missed it, but I did 
not see where it actually referred to “limited” at all. 

Hon HELEN MORTON: That is the issue. Under the definition of “psychiatrist”, it is now missing as one of 
the areas under which psychiatrists can be defined. It was there. It is now not there. We want to put it back there.  

Hon ADELE FARINA: But if it is not there and these people have been registered under the national 
registration scheme as psychiatrists, where does the problem arise? If the Mental Health Act does not recognise 
“limited”, and they have been registered as psychiatrists, not limited psychiatrists, where does the problem arise? 
I would have thought that the word “limited” would need to be in the Mental Health Act in order for this to be a 
problem. 
Hon HELEN MORTON: That is right. I think the member is actually saying the same thing as I am. The 
Mental Health Act defines “psychiatrist” as follows — 

psychiatrist means a person whose name is contained in the register of specialist psychiatrists kept by 
the Medical Board of Australia under the Health Practitioner Regulation National Law (Western 
Australia) section 223; 

The register of specialist psychiatrists will not contain the names of psychiatrists with limited registration.  

Hon ADELE FARINA: So, under the national registration scheme there are two registers, one of specialist 
psychiatrists and one of limited psychiatrists. Is that what the minister is saying? 

Hon HELEN MORTON: They are both registers of specialist psychiatrists—one is full registration, and one is 
limited registration—and our Mental Health Act does not recognise the limited registration.  

Hon ADELE FARINA: The minister mentioned earlier that this whole issue had come to light as a result of the 
Council of Official Visitors visiting a hospital and raising some questions about the qualifications of a particular 
psychiatrist—of one of the 25 or more overseas-qualified psychiatrists. I would like to minister to provide an 
explanation to this place as to how that came about because it may be relevant to the provision we are looking at. 

Hon HELEN MORTON: Members will be able to read about this when I table the Council of Official Visitors 
annual report before Parliament rises. The issue was that the official visitor challenged the registration of a 
particular psychiatrist and the concerns expressed were found to be untrue or not of great concern or something. 
However, almost as a consequence of that process, people became aware of this issue around limited registration 
not being recognised by the Mental Health Act.  

Hon ADELE FARINA: I ask the minister why in her viewpoint, and the viewpoint of the government, a person 
who was a voluntary patient and who was then made an involuntary patient by one of these psychiatrists we are 
talking about should be denied the right to sue on that basis? What is the point of this legislation? Surely a 
person is acting outside their authority. The whole point of the Mental Health Act is to protect the rights of those 
people with mental illness, and if that is the point of the act and it identifies that only a certain qualified or 
recognised person should be able to determine whether a voluntary patient becomes an involuntary patient and 
determine a treatment for an involuntary patient, why should this Parliament be so ready to overlook that 
protection provided by the act for a person with mental health problems? It seems to me that a past Parliament 
has considered this act very carefully and felt that that provision was very important to protect the rights of 
people with mental illness, and it seems to me a fairly reasonable position for that Parliament to have formed. 
Now the minister is asking us to overturn that decision in this instance. To date I am not satisfied that we should 
be doing that on the information, or the lack of information, that has been provided. It seems to me to be a very 
serious thing. It is a very serious protection that a past Parliament has deemed necessary in the Mental Health 
Act and I think very good reasons need to be provided for overturning it. 

Hon HELEN MORTON: Again, I reiterate that these psychiatrists are registered under the Health Practitioner 
Regulation National Law (WA) Act. They are registered psychiatrists; let us get that really clear to start with. 
We also know that if there is any concern about clinical failure or anything at all contrary to the requirements 
appropriate within the act to make a person an involuntary patient, if there is any area of negligence whatsoever, 
those people have full opportunity to exercise their right to complain about or take a case against, or whatever 
they want to do. The issue we are talking about, however, is one in which the council of ministers for health 
failed to pick up a recommendation in an area about ensuring that limited registration was included as one of the 
definitions of “psychiatrist” in the Mental Health Act, and although I am saying it is a serious matter and I do not 
in any way reduce the seriousness of it, I think it is not an issue that is about clinical failure or some of the issues 
that patients might normally want to complain about or have cause for concern. This is an issue that has been 
termed a “technical matter” by some; I think that is a rather simplistic way of referring to it, because it is much 
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more serious than that. However, it is a matter around what took place at the time of the Mental Health Act being 
amended. It has no bearing on the capabilities of these doctors, most of whom were specialist psychiatrists and 
registered as such under the Mental Health Act before it was amended. 

Hon LJILJANNA RAVLICH: I wonder whether the minister can give us an example of clinical failure that 
might occur in changing someone from being a voluntary patient to an involuntary patient. There needs to be 
some clarity on what we mean by “clinical failure”; it is not defined anywhere in the bill. There might be a 
common law meaning of clinical failure—I do not know—but the provision under proposed section 216 is quite 
murky unless there is some clarity wrapped around what we mean by the term “clinical failure”. 

Hon HELEN MORTON: It is not that easy, because clinical failure does not occur that often. The example I 
have been given is of a failure under the act; that is an important part. The member would have seen an example 
recently of a case in which a prominent medical practitioner in Western Australia was questioned around clinical 
practice, and that has gone to the Medical Board of Australia for consideration. When clinical practice is called 
into question, it goes through the Medical Board of Australia for that process. We are talking about a situation in 
which there has been a failure around the requirements under the Mental Health Act. For example, it could be a 
situation in which a person was deemed to not have capacity and was therefore made involuntary, when in fact 
they did have capacity. Another example—I am saying this off the top of my head, so I am looking at the Chief 
Psychiatrist to make sure it is right—is when a person might be a voluntary patient, but has been detained 
inappropriately against their will. 

Hon ADELE FARINA: On the evidence we have heard tonight, the minister has said that there have been no 
complaints about a psychiatrist acting outside their authority, and no legal action is afoot about a similar matter. I 
therefore ask why it is necessary to make this retrospective. If there have been no complaints and if there has 
been no harm, where is the necessity for the retrospectivity of this provision?  

Hon HELEN MORTON: Without the validation contained in proposed section 216, there will be a period from 
18 October 2010 until the bill receives royal assent during which the acts of overseas psychiatrists or those 
psychiatrists with limited registration, through no fault of their own, will be invalid. This would expose those 
psychiatrists to lawsuits, for example, for false imprisonment, where the psychiatrist has made involuntary 
inpatient treatment orders.  
Clause put and passed.  
Clause 6: Hospitals and Health Services (Day Hospital Facility) Determination (No. 2) 2005 amended —  
Hon LJILJANNA RAVLICH: Can the minister explain this provision and whether it is linked to providing 
patients with electroconvulsive therapy predominantly, or is it something else?  

Hon HELEN MORTON: It relates to the definitions under the Hospitals and Health Services (Day Hospital 
Facility) Determination (No. 2) and will amend the definition of psychiatrist to mean a person whose name is 
contained in the register of specialist psychiatrists kept by the Medical Board of Australia under section 223 of 
the Health Practitioner Regulation National Law (WA) Act and to include those psychiatrists with limited 
registration.  
Hon LJILJANNA RAVLICH: I was really asking what sort of facility is a day-hospital facility. Are they just 
ordinary hospitals or do these hospitals provide specialist services?  
Hon HELEN MORTON: Yes; they provide psychiatric services in day hospitals. Most health services have day 
hospitals attached to them. I worked in the day hospital at Royal Perth Hospital, and if I remember rightly the 
Chief Psychiatrist worked there at the same time. It is about the services in a day hospital in general. This is 
applicable to any day hospital that provides psychiatric treatment.  
Hon LJILJANNA RAVLICH: But people cannot stay overnight? Would ECT be delivered in a day hospital or 
an overnight hospital? 

Hon HELEN MORTON: In an overnight hospital.  

Clause put and passed.  
Clause 7: Poisons Regulations 1965 amended —  
Hon LJILJANNA RAVLICH: I note that the amendment proposes to change the definition in the Poisons 
Regulations 1965. I wonder whether that might be cited if, for example, somebody was to be given the wrong 
medication. Would that be deemed to be a clinical failure?  
Hon HELEN MORTON: Yes.  
Clause put and passed. 
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Clause 8: Power to amend or repeal unaffected — 
Hon ADELE FARINA: I am interested to know the point of clause 8. It simply says — 

The amendment of an instrument by section 6 or 7 does not prevent that instrument from being 
amended or repealed by subsequent instrument. 

I thought that was a basic tenet of the law and did not need to be stated.  
Hon HELEN MORTON: It avoids an argument. Because the definitions are being inserted in subsidiary 
legislation by an act, those definitions are, in effect, mini acts and therefore cannot be amended or repealed in the 
future by subsidiary legislation and can be amended or repealed in the future only by an act. An act can be 
amended or replaced by subsidiary legislation only if an act authorises the subsidiary legislation to do so. And 
that is what this does. 
Clause put and passed. 
Title put and passed. 

Report 
Bill reported, without amendment, and the report adopted. 

Third Reading 
Bill read a third time, on motion by Hon Helen Morton (Minister for Mental Health), and transmitted to the 
Assembly. 
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